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1.                   With respect, these submissions are made on behalf of the Church of Jesus Christ of Latter-

day Saints.  

  

2.                   Since our church’s inception in the 19th Century, religious freedom has been of profound 

importance to us.  This is reflected in our 11th Article of Faith, which states: 

  

We claim the privilege of worshiping Almighty God according to the dictates of 

our own conscience, and allow all men the same privilege, let them worship 

how, where, or what they may. 

  

3.                   Our church has always been grateful for the protection of religious freedom found in 

Section 11 of the Samoan Constitution.  We understand that this Commission has been 

convened to determine the intricacies of this provision in relation to churches and other 

religious organizations in Samoa; and to examine whether there is any necessity or 

expediency for further specific legislation related to this right.  We submit the following four 

points in this regard. 

  

I.             No Change Should Be Made to the Current Samoan Constitution Which Would Have the 

Effect of Narrowing Samoa’s Current Religious Freedom Protections 

  



4.            Section 11 of the Samoan Constitution currently reads as follows: 

  

(1) Every person has the right to freedom of thought, conscience and 

religion; this right includes freedom to change his religion or belief, and 

freedom, either alone or in community with others, and, in public or private, 

to manifest and propagate his religion or belief in worship, teaching, 

practice and observance. 

  

(2) Nothing in clause (1) shall affect the operation of any existing law or 

prevent the State from making any law in so far as that existing law or the 

law so made imposes reasonable restrictions on the exercise of the right 

conferred under the provisions of that clause in the interests of national 

security or of public order, health or morals, or for protecting the rights and 

freedom s of others, including their rights and freedoms to observe and 

practice their religion without the unsolicited interference of members of 

other religions. 

  

5.                   This provision follows fairly closely the language of the Universal Declaration of Human 

Rights (UDHR), adopted by the United Nations in 1948, and the International Covenant on 

Civil and Political Rights (ICCPR), which was opened for signature in 1996, and has been 

ratified by the overwhelming majority of nations on earth.  Samoa acceded to this treaty on 

February 15, 2008 without making any reservations with regard to its acceptance of 

international religious freedom standards.[1] This means that Samoa had basically declared 

to the UN and to the world that religious freedom is accepted in Samoa and is part and 

parcel of Samoa’s laws.  

  

6.                   While the provisions of the Samoan Constitution are similar to the international 

instruments, they might be construed to provide less protection in certain respects than the 

international instruments, which now constitute binding obligations for Samoa under 

international law.  We believe that the Constitution of Samoa should be interpreted to 

comply with the requirements of the foregoing international human rights instruments, and 

that any revision that would allow further restrictions on religious freedom would be 

inconsistent with Samoa’s international obligations. 

  



7.            The Samoan constitutional provisions differ from the international instruments primarily  in 

that they might arguably allow restrictions on religious freedom that are not permitted 

under international law.  Thus, Article 18 of the UDHR provides: 

  

‘Everyone has the right to freedom of thought, conscience and religion; this 

right includes freedom to change his religion or belief, and freedom, either 

alone or in community with others and in public or private, to manifest his 

religion or belief in teaching, practice, worship and observance.’ 

  

8.            This provision is essentially identical to Section 11(1) of the Samoan Constitution.  

The only difference is that Section 11 adds the phrase “and propagate” in the last 

line, which underscores that religious freedom includes the right to spread one’s 

beliefs.  This is implicit in Article 18, but it is helpful to have this additional phrase. 

  

9.            The language in the ICCPR (which is a legally binding treaty obligation of Samoa) is similar.  

Article 18 provides as follows: 

  

‘1. Everyone shall have the right to freedom of thought, conscience and 

religion. This right shall include freedom to have or to adopt a religion or 

belief of his choice, and freedom, either individually or in community with 

others and in public or private, to manifest his religion or belief in worship, 

observance, practice and teaching. 

  

2. No one shall be subject to coercion which would impair his freedom to 

have or to adopt a religion or belief of his choice.’ 

  

10.          The language of Article 18 of the ICCPR also closely parallels that of the Samoan 

Constitution.     Some have argued that the scope of religious freedom protected in the 

ICCPR is narrower than that contemplated by the UDHR, because the word “change” is not 

included in the ICCPR. Instead Article 18 of the ICCPR speaks of the right to “have or adopt” 

a religion or belief “of his choice.” This interpretation is not supported by a careful reading 

of paragraph 1 and is directly contradicted by paragraph 2, which prohibits “coercion” that 

would “impair” the freedom to “have or adopt a religion or belief of his choice.” 

  



11.          In addition, the United Nations Human Rights Committee, which has been given the 

responsibility under the ICCPR for providing interpretive guidance about the meaning of the 

ICCPR, has given the following interpretation of the relevant language: 

  

The Committee observes that the freedom to “have or to adopt” a religion 

or belief necessarily entails the freedom to choose a religion or belief, 

including, inter alia, the right to replace one’s current religion or belief with 

another or to adopt atheistic views, as well as the right to retain one’s 

religion or belief.[2] 

  

12.          It is important to note that the freedom articulated in Section 11 of the Samoan 

Constitution, like that of Article 18 of the UDHR and Article 18 of the ICCPR, does not 

differentiate between Christian and non-Christian religion or belief, and does not 

differentiate between theistic and non-theistic belief. The protection is broad in its scope 

covering the right to “freedom of thought, conscience and religion.”   

  

13.          The potential difficulty with Section 11 becomes evident when one compares the limitations 

set forth in Section 11(2) with the “limitations clause” of Article 18(3) of the ICCPR, which 

provides as follows: 

  

‘3. Freedom to manifest one’s religion or beliefs may be subject only to such 

limitations as are prescribed by law and are necessary to protect public 

safety, order, health, or morals or the fundamental rights and freedoms of 

others.’ 

  

14.          Several features of this provision are important.  First, it is only “manifestations” of religion 

that may be limited; the internal decision to “have or adopt a religion” and other internal 

matters of belief or conscience lie beyond the purview of state regulation.  

  

15.          Second, any limitations must be “prescribed by law.”  This can be referred to as the “rule of 

law requirement,” and implies that only limitations that have been authorized and have the 

status of law within a legal system are permissible.  Not only must this formal requirement 

be met, but in addition, limitations must be qualitatively consistent with rule of law 

principles.  That is, limitations must be sufficiently clear to give fair notice of the scope of the 



constraint, must not be retroactive, and must not be framed in a way that allows the 

exercise of arbitrary discretion in imposing the limitation.   

  

16.          Third, limitations are only permissible if they further a limited set of legitimate purposes--

“public safety, order, health, or morals or the fundamental rights and freedoms of others.”  

  

17.          Finally, in addition to the foregoing, the limitations must be necessary in the sense that 

they: 

(a)    further pressing social needs that are proportionate in their significance to the 

value of religious freedom,  

(b)   are narrowly tailored to minimize the burden placed on religious freedom,  

(c)    are neutral and impartial and are not discriminatory,  

(d)   are not counterproductive; and  

(e)   do not impair the essence of the right in question.  

  

18.          Section 11(2) could be construed in ways that would make it functionally equivalent to the 

foregoing requirements, but there are three respects in which it appears to allow limitations 

that are greater than those permitted under international human rights law.   

  

19.          First, Section 11(2) would allow any pre-existing law, no matter how inconsistent with 

religious freedom rights, to trump those rights.  Moreover, with respect to future 

enactments, Section 11(2) would allow imposition of “reasonable restrictions” on the rights 

of freedom of thought, conscience and religion enunciated in Section 11(1). This might seem 

reasonable enough, but what seems “reasonable” may include a wide variety of restrictions. 

In particular, what is deemed a “reasonable restriction” may be broader than what truly is 

“necessary” in the sense explained in the above mentioned. The possibility exists that 

various political or legal reasons could be given for why restrictions should be considered to 

be reasonable, and this could result in quite a low level of protection for religious freedom. 

  

20.          Second, Section 11(2) contemplates “national security” as a basis for permissible 

limitations. This, too, seems reasonable, and may come within the scope of protections 

necessary to protect public safety or public order. But as we have seen in recent years in the 

United States and elsewhere, “national security” can easily become a very broad basis for 

limiting various important rights and freedoms.  There is the risk that simply invoking 



“national security” can short-circuit consideration of whether a particular restriction on 

freedom is really necessary. It is for this reason that the U.N. Human Rights Committee has 

made it clear that national security in the broad sense extending beyond public safety and 

order is not a legitimate basis for limitation.  In the words of the Human Rights Committee:  

  

 “paragraph 3 of article 18 is to be strictly interpreted:  restrictions are not allowed 

on grounds not specified there, even if they would be allowed as restrictions to 

other rights protected in the Covenant, such as national security.”[3] 

  

21.          Third, paragraph two contemplates the freedom of religion to include the “freedom to 

observe and practice their religion without the unsolicited interference of members of other 

religions.” This is clearly not one of the grounds for limitation enumerated under 

international law, and could be problematic, if it were to be interpreted to allow limitations 

on the peaceful propagation of religious beliefs, or if it were used to discriminate against 

some forms of religious speech and persuasion while allowing others. 

  

22.          We believe that Section 11 should be construed in ways that are consistent with Samoa’s 

international obligations.  In no event should it be revised to allow additional limitations on 

freedom of religion rights.  Only amendments that would remove any doubts about Section 

11’s consistency with international standards should be considered. 

  

II.            Empirical Evidence Confirms the Value of Providing Strong Protections for 

Religious Freedom 

  

23.       One of the great insights of modernity is that governmental regimes achieve greater peace 

and stability by respecting freedom of religion and protecting a broad range of religions and 

religious activities than by seeking to enforce homogeneity or conformity to one or a few 

religions. At first impression, this may seem counterintuitive.  There is a tendency when 

government officials are dealing with religious tensions or violence to think it is the religious 

differences themselves that cause the problems. In fact, empirical studies analyzing the 

impact of religious freedom in virtually all the countries on earth demonstrate that 

government efforts to constrain religious freedom and coerce conformity are in fact the 

most significant factor leading to interreligious violence.[4]  This research has shown that  

  



the regulation of religion has clear consequences: it results in the abuse and 

displacement of people based on their religious affiliations. The model also 

illustrates the ongoing cycle of social regulation → government regulation → 

persecution → social regulation, and so on. Social pressures from competing 

religions, social movements, and institutions can prompt increased 

regulation; increased regulation holds the potential for unleashing 

persecution from or condoned by the state, and this persecution can 

stimulate greater social regulation in response. Whether arising from a call 

for greater security or the desire to preserve religious or cultural purity, the 

consequence of religious regulation is often persecution.”[5]  

  

24.       The research also shows that when freedom to choose and express religions freely is 

expanded, this not only increases social stability, but also increases other social goods: 

“research on 143 countries finds that when governments and religious groups in society do 

not erect barriers to religious competition but respect and protect such activities as 

conversion and proselytism, religious violence is less. A further analysis of the data shows 

that countries with no restrictions on conversion, in particular, tend to have higher levels of 

fundamental freedoms, better lives for women, and less overall armed conflict.”[6]   

  

25.       Empirical evidence from countries around the world thus underscores the importance of 

keeping religious freedom protections strong.  In the religiously plural world in which we 

live, protecting this freedom holds the key to stable, peaceful and meaningful life on earth.  

It lays the foundation for these social goods by assuring everyone that they will be protected 

in their deepest and most sacred rights.   

  

III.           Constitutional Provisions Take Precedence over Local Customs 

  

26.          The right to freedom of religion protected by Section 11 and pursuant to Samoa’s 

international treaty obligations is one of the most significant and fundamental rights 

enshrined in its Constitution.  Sometimes there are pressures to sacrifice the right to 

religious freedom to local communal values or customs.  While great deference should no 

doubt be given to such considerations, they cannot be allowed to override constitutional 

and international human rights law. 

  



27.       Sometimes arguments are made pitting individual rights and interests against those of the 

community. Every society experiences conflicts between individual and community interests, 

and these situations call for careful balancing and analysis.  But it is a common feature of 

human nature to identify our own interests with those of the community, and those of 

others as mere “individual” interests. These and other differences flowing from exercise of 

the right to freedom of choice can sometimes lead to social tension.  But as the European 

Court of Human Rights has recognized (and reiterated in numerous cases),  

  

Although . . . it is possible that tension is created in situations where a 

religious or any other community becomes divided, . . . this is one of the 

unavoidable consequences of pluralism. The role of the authorities in such 

circumstances is not to remove the cause of tension by eliminating pluralism, 

but to ensure that the competing groups tolerate each other . . .[7] 

  

28.          It is important to remember this counsel, and to resist pressures to narrow religious 

freedom protections beyond those permitted by the carefully drafted provisions of Article 

18(3) of the ICCPR, as described above. The problems associated with pluralism are very 

seldom solved by forcing conformity. 

  

IV.          The Constitutional Right to Freedom of Religion Must Be Respected in 

Administering Property and Land Use Laws  

  

29.          Discriminatory zoning and land use regulations are perhaps the most common way in which 

religious discrimination is practiced throughout the world. Any Constitutional revision in 

Samoa should be very sensitive to this type of discrimination and should try to minimize it. 

  

30.          While we usually think of disputes regarding church property as occurring on a sub-

constitutional level, experience in many parts of the world suggests that zoning and land use 

regulations are one of the most powerful tools used to discriminate against religious bodies 

in general, and particularly against minority or new religions. For example, building permits 

may be denied, the resolution of contested property rights issues may be delayed, or 

permission to build religious schools or places of worship may be subject to unreasonable 

delays or conditions.  

  



31.          This type of discrimination can be particularly troublesome because it is often hidden 

behind “neutral” or at least neutral-sounding reasons. For example, in many parts of the 

world it is common for local zoning authorities to object to new churches on the grounds 

that they will cause problems with traffic and parking, or will make too much noise, or that 

they are not suitable to a particular neighborhood, or they are too big, or their steeple is too 

tall. Majority religions, or more established churches, seldom face similar objections, or if 

they do, those objections usually do not prevail. Sometimes those objecting on “neutral” 

grounds may not even be aware, or at least fully aware, of their own biases. The risk of 

discrimination and unequal treatment at the local level is a particular risk, because one or 

another religious group may be dominant there even though that group does not constitute 

a majority on a national level. Local issues also often remain hidden from wider view.  

  

32.          Section 11 of the Samoan Constitution provides that religious freedom may be exercised 

“either alone or in community with others, and, in public or private.” Article 18 of the ICCPR 

contains identical language. The United Nations Human Rights Committee General Comment 

No. 22(48) states clearly that the freedom to manifest religion or belief “may be exercised 

‘either individually or in community with others and in public or private,’” and this includes 

“building of places of worship.” The 1981 U.N. Declaration on the Elimination of All Forms of 

Intolerance and Discrimination Based on Religion or Belief also emphasizes that the right to 

freedom of religion includes the freedom “*t+o worship or assemble in connexion with a 

religion or belief, and to establish and maintain places for these purposes.”[8]  

  

33.          If changes are made to the freedom of religion provisions of the Constitution of Samoa, we 

believe they should be made with an eye towards promoting rather than limiting religious 

freedom, including the freedom of religious groups to build places of worship. Practices that 

have limited this freedom should be discouraged and minimized.  

  

V. Summary:  

34.          In summary, we reiterate the following:  

  

                                (i) Samoa’s existing religious freedom protection under Section 11 of the Samoan 

Constitution is already limited pursuant to subsection 2 of Section 11, in that 

reasonable restrictions may be imposed by law should the following be affected:  

(a)    Interests of national security or of public order;  



(b)   Health and morals;  

(c)    Protecting the right and freedoms of others, including their rights and freedoms 

to observe and practice their religion without the unsolicited interference of 

members of other religions.  

  

                                (ii). Samoa has legal treaty obligations under the International Covenant on Civil 

and Political Rights and should interpret Section 11 in ways that are consistent with 

such obligations and with international religious freedom standards.     

  

                                (iii). The freedom to choose and express religion/religious beliefs freely increases 

not only social stability, but also increases other social goods. Religious freedom 

holds the key to stable, peaceful and meaningful life on earth.   

  

                                (iv). whilst great deference and respect is, and ought to be accorded to custom and 

tradition, they should not be allowed to override the constitutional provisions on the 

rights and freedoms of the people.  

  

                                (v). Property and land use laws must not be discriminatory that is, must not 

discriminate against religious bodies in general, and particularly against minority or 

new religions.  
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